UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

6-20-2016

State v. Myers Appellant's Brief Dckt. 43828

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Myers Appellant's Brief Dckt. 43828" (2016). Not Reported. 3018.
https://digitalcommons.law.uidaho.edu/not_reported/3018

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
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State Appellate Public Defender
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BEN P. MCGREEVY
Deputy State Appellate Public Defender
I.S.B. #8712
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
CARISSA J. MYERS,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43828
CLEARWATER COUNTY NO. CR 2013-694
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Following a jury trial, the jury found forty-seven-year-old Carissa J. Myers guilty
of felony possession of a controlled substance, methamphetamine, and three
misdemeanor offenses. For the possession of a controlled substance count, the district
court imposed a unified sentence of three years, with two years fixed. The district court
suspended the sentence and placed Ms. Myers on probation for a period of two years.
On appeal, Ms. Myers asserts the district court abused its discretion when it imposed
her underlying sentence.
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Statement of the Facts & Course of Proceedings
On August 21, 2013, Deputy Lee of the Clearwater County Sheriff’s Office, while
responding to a traffic complaint in Orofino, saw a blue Suzuki car with no license plates
turn in front of him and pull into a gas station. (Presentence Report (hereinafter, PSI),
p.3.) Deputy Lee recognized the driver of the Suzuki as Ms. Myers, and knew from a
prior contact that her driving privileges were suspended. (PSI, p.3.) The deputy also
knew the temporary Washington registration sticker in the rear window of the Suzuki
had expired.

(See PSI, p.3.)

Deputy Lee advised Deputy Barley of the expired

registration and Ms. Myers’ driving status, and told Deputy Barley to stop the Suzuki if it
left the gas station before Deputy Lee could get back. (PSI, p.3.)
About eight minutes later, Deputy Barley conducted a traffic stop on the Suzuki at
a nearby intersection. (See PSI, p.3.) Ms. Myers told the deputy she was disabled and
needed drivers to operate her car. (PSI, p.3.) Deputy Barley asked the driver, Ryan
Schlieper, if he had been driving the entire time, and Mr. Schlieper replied he had been
driving only from the gas station. (PSI, p.3.) Ms. Myers stated her daughter had driven
her to the gas station. (PSI, p.3.) Ms. Myers then clarified that her daughter had driven
her to a bar to meet a friend, and Ms. Myers then drove to the gas station to get gas.
(PSI, p.3.) Deputy Barley asked Ms. Myers if she was saying her daughter had given
her a ride to the bar, Ms. Myers had driven to the gas station, and then Mr. Schlieper
drove her car from the gas station, and Ms. Myers indicated yes by shaking her head up
and down. (PSI, p.3.)
When Deputy Lee arrived at the scene, Deputy Barley had Mr. Schlieper step out
of the Suzuki to speak with the deputies. (PSI, p.3.) Mr. Schlieper stated he was at the
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gas station when he was asked to drive Ms. Myers home. (PSI, p.3.) Mr. Schlieper
reported he did not know Ms. Myers and nothing in the car belonged to him. (PSI, p.3.)
Deputy Barley stated Ms. Myers admitted to driving to the gas station, and
Deputy Lee told her she was under arrest for driving without privileges. (PSI, p.3.)
Ms. Myers stated she had not been driving. (PSI, p.3.) Deputy Barley took Ms. Myers
to jail and then returned to the scene.

(PSI, p.3.)

Deputy Barley conducted an

inventory of the Suzuki’s contents, and found Ms. Myers’ purse in the center console.
(PSI, p.3.) Inside the purse, Deputy Barley found a prescription bottle in Ms. Myers’
name for methocarbamol, which contained methocarbamol and carisoprodol pills. (PSI,
p.3.) Deputy Barley also found, in a zippered pocket in the purse, a clear pipe like the
kind used to smoke methamphetamine. (PSI, p.3.) Deputy Lee saw a clear white
residue inside the pipe. (PSI, p.3.) The white powdery substance in the pipe tested
presumptively positive for methamphetamine. (PSI, p.3.)
At the jail, Deputy Barley asked Ms. Myers about the pipe, and Ms. Myers stated
she had found it in her driveway and was going to throw it away. (PSI, p.3.) Ms. Myers
reported the carisoprodol was prescribed for her daughter and she was holding it for
her. (PSI, p.3.) When Deputy Barley asked Ms. Myers why she did not just hold the
prescription bottle, she stated it was just easier to combine her daughter’s prescriptions
with hers. (PSI, p.3.)
Ms. Myers was charged by Information with one count of possession of a
controlled substance, methamphetamine, felony, Idaho Code § 37-2732(c)(1), one
count of driving without privileges, misdemeanor, I.C. § 18-8001(1), one count of
possession of a Schedule IV controlled substance, misdemeanor, I.C. § 37-2732(c)(3),
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and one count of possession of drug paraphernalia, misdemeanor, I.C. § 37-2734A.
(R., pp.83-84.) Ms. Myers entered a not guilty plea to all counts. (R., pp.87-89.)
The case proceeded to a jury trial. (R., pp.274-84, 313-22.) Following the jury
trial, the jury found Ms. Myers guilty of all four counts. (R., p.362.)
The presentence investigator stated that “Ms. Myers appears to be an
appropriate candidate for an order of probation.” (PSI, p.22.) At the sentencing hearing
for the possession of a controlled substance count, Ms. Myers’ counsel recommended
the district court place Ms. Myers “on a reasonable probationary term and allow her to
show you what she can do.” (Tr., Nov. 24, 2015, p.297, Ls.17-19.) The State left the
sentence “to the discretion of the Court.” (See Tr., Nov. 24, 2015, p.299, Ls.8-9.) The
parties did not provide recommendations for an underlying sentence to the district court.
(See Tr., Nov. 24, 2015, p.295, L.17 – p.300, L.9.)
The district court, for the possession of a controlled substance count, imposed a
unified sentence of three years, with two years fixed. (Tr., Nov. 24, 2015, p.301, L.21 –
p.302, L.5.)

The district court suspended the sentence and placed Ms. Myers “on

probation for a two-year period of time.” (Tr., Nov. 24, 2015, p.302, L.5 – p.3403, L.2.)1
Ms. Myers filed a Notice of Appeal timely from the district court’s Judgment of
Probation and Order Suspending Execution of Sentence. (R., pp.378-80.)

The Judgment of Probation and Order Suspending Execution of Sentence, entered by
the district court after the sentencing hearing on the possession of a controlled
substance count, states that “[t]he Court suspends the Defendant’s underlying sentence
and places the defendant on supervised probation for a period of THREE (3) years from
today’s date . . . .” (R., pp.370-71.) According to the Idaho Supreme Court, “the
sentence orally pronounced by the court controls when there is any disparity between it
and the written judgment of conviction.” State v. McCool, 139 Idaho 804, 806
n.1 (2004).

1
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ISSUE
Did the district court abuse its discretion when it imposed an underlying unified
sentence of three years, with two years fixed, upon Ms. Myers following her conviction
for possession of a controlled substance?
ARGUMENT
The District Court Abused Its Discretion When It Imposed An Underlying Unified
Sentence Of Three Years, With Two Years Fixed, Upon Ms. Myers Following Her
Conviction For Possession Of A Controlled Substance
Ms. Myers asserts the district court abused its discretion when it imposed her
underlying unified sentence of three years, with two years fixed, because her sentence
is excessive considering any view of the facts.2
Where a defendant contends that the sentencing court imposed an excessively
harsh sentence, the appellate court will conduct an independent review of the record
giving “due regard to the nature of the offense, the character of the offender, and the
protection of the public interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal
quotation marks omitted). Ms. Myers does not assert that her sentence exceeds the
statutory maximum. Accordingly, in order to show an abuse of discretion, Ms. Myers
must show that in light of the governing criteria, the sentence was excessive
considering any view of the facts. Id. The governing criteria or objectives of criminal
punishment are: (1) protection of society; (2) deterrence of the individual and the public

On appeal, Ms. Myers does not challenge the district court’s decision to suspend the
sentence and place her on probation for a period of two years.

2

5

generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for
wrongdoing. Id. An appellate court, “[w]hen reviewing the length of a sentence . . .
consider[s] the defendant’s entire sentence.”

State v. Oliver, 144 Idaho 722, 726

(2007). The reviewing court will “presume that the fixed portion of the sentence will be
the defendant’s probable term of confinement.” Id.
Ms. Myers submits that, because the district court did not give adequate
consideration to mitigating factors, the underlying sentence imposed by the district court
is excessive considering any view of the facts. Specifically, the district court did not
adequately consider Ms. Myers’ home ownership. Ms. Myers reported that owning her
own home was one of her lifelong goals: “The goal my whole life has been to own my
own home and never be homeless again.” (PSI, p.18.) According to Ms. Myers’ father,
after Ms. Myers received a settlement for an injury at work, she put the money towards
the purchase of a house. (PSI, p.10.) Ms. Myers purchased her house three weeks
before the incident. (PSI, p.5.) During the sentencing hearing, Ms. Myers’ counsel
advised the district court, “[s]he has a sizable equity in the house because of the down
payment she was able to put down.” (Tr., Nov. 24, 2015, p.296, Ls.8-10.) Counsel
described Ms. Myers as “a lady who can function on probation and be a responsible
homeowner.” (Tr., Nov. 24, 2015, p.297, Ls.12-13.)
Additionally, the district court did not adequately consider Ms. Myers’ physical
health issues. Ms. Myers described her physical health as “bad.” (PSI, p.16.) While
working at a grocery store in 2003, she broke her back while lifting a 50-pound box.
(See PSI, p.16.) Ms. Myers stated she went through five surgeries for her back, the
most recent occurring about a year after the incident. (See PSI, p.16.) Ms. Myers’
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mother wrote that Ms. Myers “was in almost constant pain after her first back surgery in
2004 until” the time of the most recent surgery. (See PSI, p.11.) Ms. Myers’s mother
reported Ms. Myers could not work but was denied Social Security disability for years.
(PSI, p.11; see PSI, p.15.) At the time of the presentence investigation, Ms. Myers
received Medicare, Medicaid, and disability benefits. (PSI, p.16.)
The district court also did not adequately consider Ms. Myers’ efforts to change
her life for the better. At the time of the presentence interview, Ms. Myers told the
presentence investigator she had started the process of consulting with a counselor in
Orofino. (PSI, p.16.) Ms. Myers stated she had been very depressed and scared
regarding her case, and she was afraid of losing her house. (PSI, p.16.) During the
sentencing hearing, Ms. Myers advised the district court, “I’ve worked really hard to try
and change my life. . . . I’ve tried really, really hard to change, and I’ve kept the people
away from me that were bad.” (Tr., Nov. 24, 2015, p.299, Ls.18-21.) Ms. Myers also
reported, “I’ve tried to make sure that I don’t go into trigger zones. I’ve started AA. I
have mental health counseling now, and I’m trying to do what I need to do.”
(Tr., Nov. 24, 2015, p.299, Ls.21-24.)
The district court did not adequately consider the above mitigating factors. Thus,
Ms. Myers asserts the district court abused its discretion when it imposed her underlying
unified sentence of three years, with two years fixed, because the sentence is excessive
considering any view of the facts.
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CONCLUSION
For the above reasons, Ms. Myers respectfully requests that this Court reduce
her underlying sentence as it deems appropriate.
DATED this 20th day of June, 2016.

__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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